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By Barry P.Chaiken,MD,MPH, FHIMSST E C H N O L O G Y  &  Q U A L I T Y

Malpractice Reform 
Only with Incentives

Viewpoint: Over past issues, this column
has introduced readers to the value of
clinical information technology tools in
the enhancement of patient safety and
quality healthcare. While policy makers
search for solutions to tort reform, clini-
cal IT can play an important role in any
new program. In this column, I link tort
reform to pay-for-performance pro-
grams that are dependent on data from
clinical IT systems. Let me know what
you think.

The current medical malpractice
environment does little if anything
to encourage quality care and
enhance safety, and tort reform, as
espoused by government leaders,
insurance company executives, and
some physicians, only adjusts award
payments while doing little to
change the inherent misguided
incentives in the system. Only
through real reform of the system,
meaning the deployment of incen-
tives that encourage high-quality,
safe care, will the crisis of medical
malpractice truly be addressed.

The recent announcement by the
Centers for Medicare and Medicaid
Services (CMS) to begin a pilot pro-
gram for physician-level pay-for-
performance offers healthcare a
great opportunity to prevent mal-
practice cases rather than just
compensate victims.

Malpractice Costs
Outpace Inflation
Since 1975, medical malpractice costs
have outpaced inflation by an average
of 11.8%, reaching $27 billion, or
nearly $91 per person annually.

Reports around the country docu-
ment how some physicians are closing
or limiting their practices due to the
rapidly escalating cost of malpractice
insurance.

Each time a malpractice crisis arises,
much discussion centers on either tort
reform that limits awards or tightening
of rules by medical licensing boards.
Rarely are improvement of care and the
prevention of errors and poor out-
comes considered part of a proposed
solution.

The large majority of serious med-
ical malpractice is performed by a very
small number of physicians. Medical
licensing boards try their best to weed
out these bad practitioners, but histori-
cally they have not been very successful.
The process of revoking the license of a
practitioner is difficult, time-consum-
ing, and expensive.

The malpractice system does little to
prevent medical malpractice or gener-
ate better quality healthcare. If any-
thing, the system forces good physicians
to practice less well as medical-legal
incentives encourage them to order
tests and do procedures that are some-
times of questionable value. This
unnecessary care provides “documenta-
tion” if outcomes do not meet expecta-
tions. This “defensive” medicine only
wastes resources, puts patients at risk,
and increases healthcare costs.

Current pay-for-performance
programs provide financial incen-
tives to physicians to deliver a
certain level of quality care as meas-
ured by explicit criteria such as
immunization rates among pneu-
monia patients or use of specific
heart medications for patients who
suffered a recent heart attack.
Although these programs are rolling

out in several parts of the U.S., each
program uses different performance
parameters creating problems for
physicians who want to satisfy the
“best practice” performance criteria.

Collecting performance data is
becoming an expensive administra-
tive problem for physicians enrolled
in several insurance company pro-
grams. The CMS initiative, if
successful, can help standardize
these pay-for-performance pro-
grams around some common
performance measures. In turn,
these measures can be used to facili-
tate true malpractice reform.

Link Reform to Key
Measures
Any tort reform legislation should be
linked to a core set of performance
measures. Physicians who meet these
core measures would receive some
degree of protection from excessive
malpractice awards through reform
legislation targeted at them. Non-
complying physicians would receive
no relief.

Although the performance meas-
ures will cover only a few diseases,
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they do provide an incentive for the
physician to follow evidence-based
care. As these incentives influence
the care received by all patients, ben-
efits accrue to everyone, not just the
litigant in a malpractice case. In
addition, if the incentives also
reduce the practice of “defensive
medicine,” we can also expect a
decrease in healthcare costs.

By linking malpractice tort
reform to a pay-for-performance
model, we can improve care for the
general population while also con-
tinuing to compensate patients
who may be injured. Finally we
can get the medical malpractice
system to proactively prevent
injury and improve the health of
many, rather than solely reward
the injured few.
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years of experience in medical research,
epidemiology, clinical information
technology, risk management, and
patient safety. As founder of his own
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investigations for the National Institutes
of Health, the Framingham Heart Study,
and Boston University Medical School.
Chaiken is board-certified in general
preventive medicine and public health
and is a Fellow of HIMSS. He is the chief
medical officer of ABQAURP and serves
on the PSQH Editorial Advisory Board.
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